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INTRODUCTION AND OVERVIEW

For decades, confusion has abounded over the proper operation of aircraft under 14 C.F.R.
Part 91 and improperly structured flight operations that violate 14 C.F.R. Parts 119 and 135. The
author’s first article on this topic was: Alan Armstrong, Navigating in the Zone of Confusion —
Reflections on Illegal Air Taxi Operations, 21 Transp. L. J. (1993), which included a survey of
case law and regulatory guidance on this subject that was available at that time.

The second article was Alan Armstrong, The Hazards of Flight Department Companies,
Vo. XXXV, No. 3, Lawyer Pilots Bar Association Journal, Fall 2013. The premise of the second
article was if a subsidiary, parent, or affiliated company is created to operate an aircraft for the
benefit of a going concern, it may be a “flight department company” operated in violation of 14
C.F.R. §§91.501(b)(5), 119.1, 135.1.

The third article was Alan Armstrong, Structuring Flight Operations of Jet Aircraft, Vol.
XLIII No. 3, Lawyer Pilots Bar Association. That article suggested structures that may be
employed to operate aircraft under 14 C.F.R Part 91 and avoid violations of 14 C.F.R. Parts 119

and 135.

* Alan Armstrong is an aviation lawyer who practices in Atlanta, Georgia. He celebrates 35 years
of recognition as an AV rated lawyer in the Martindale-Hubble Law Directory, appears in the 2026
Bar Register of Preeminent Lawyers published by Martindale-Hubble, and is recognized in the
2026 edition of Georgia’s Super Lawyers and in Atlanta Magazine’s 2025 listing of the Top
Attorneys in Georgia. An Airline Transport Pilot, he flies a replica Nakajima Type 97 “Kate”
Bomber on the air show circuit and appears in television interviews concerning flight operations,
air disasters, and aviation accidents.



The author’s motivation in writing this article is to examine cases and FAA guidance that
elucidate the concepts of “holding out” [to provide air transportation] “common carriage,” and
“operational control.” These three concepts often play a role when conducting an analysis of
whether flight operations are governed by Part 91 or Part 135 of the Federal Aviation Regulations.

II.
A REVIEW OF IMPORTANT DEFINITIONS

Before we plunge into a discussion concerning the three concepts to be examined in detail
in this article, a quick review of important definitions is in order.

FAA Advisory Circular, Truth in Leasing, AC 91-37B (Feb. 10, 2016), is an important
source of regulatory guidance when analyzing whether a flight operation is governed by Part 91
or Part 119 and 135 of the Federal Aviation Regulations. As discussed in AC 91-37B:

Operate. As defined in §1.1, “operate with respect to aircraft, means
use, cause to use, or authorize to use aircraft, for the purpose ... of
air navigation.” Id. §4.5.

Operational Control. As defined in §1.1, operational control “with
respect to a flight; means the exercise of authority over initiating,
conducting, or terminating a flight.” Operational Control involves

three basic areas: Aircrew, Aircraft, and Flight Management... /d.
§4.6.

Aircrew. Ensures that the crewmembers are trained and qualified in
accordance with the applicable regulations... /d. §4.6.1.

Aircraft. Ensures that an aircraft is airworthy and in compliance with
applicable regulations. /d. §4.6.2.

Flight Management. Specifies the conditions under which a flight
may be operated, such as determining weather minimums, proper
aircraft loading, center of gravity (CG) limitations, icing conditions,
and fuel requirements. Handles the monetary and logistical issues
associated with the aircrew and aircraft. Id. §4.6.3.

TYPES OF LEASES. A lease involving aircraft is sometimes
referred to as a wet lease or dry lease. Title 14 C.F.R. Part 110,



§110.2 defines a wet lease “as any leasing arrangement whereby a
person agrees to provide an entire aircraft and at least one
crewmember... Leasing of an aircraft without the crew is considered
to be a dry lease.” Id. §5.

It is possible for aircraft owners to evade compliance with the
applicable certification and operating rules of 14 C.F.R Parts 121
and 135 governing air carriers and commercial operators through the
use of devious leases and conditional sales contracts. This evasion
of compliance makes it appear that the leases and conditional buyers
are responsible for operational control, when in fact, they do not
have that responsibility... /d. §3.1.

...Regardless of how the lease is named, there are a few questions
that can clarify who will maintain operational control:

1. Who makes the decision to assign crewmembers and aircraft;
accept flight requests; and initiate and terminate flights?

2. For whom do the pilots work as direct employees or agents?
3. Who is maintaining the aircraft and where is it maintained?

4. Prior to departure, who ensures the flight, aircraft, and crew
comply with the regulations?

5. Who decides when/where maintenance is accomplished, and
who directly pays for maintenance?

6. Who determines the weather/fuel requirements, and, who
directly pays for the fuel?

7. Who directly pays for the airport fees, parking/hangar costs,
food service, and/or rental cars? Id. §6.3.

Note 1: If you are responsible for any of the criteria listed above,
then you have some operational control and should clarify your
leasing arrangements accordingly or you will be held
accountable for violations of 14 C.F.R. for operations of the
aircraft. /d.

Note 2: If you are not responsible for any or all of the criteria
listed above, then you do not have operational control, and the
aircraft is a wet lease requiring full compliance with the
provisions of Part 135 for air charter operations to carry
passengers for hire. /d.



Another source of FAA guidance is FAA Advisory Circular, Private Carriage Versus
Common Carriage of Persons or Property, AC 120-12A (Apr. 24, 1986) which provides, inter
alia:

1. PURPOSE. This advisory circular furnishes the Federal Aviation
Administration (FAA) personnel and interested segments of the
industry with general guidelines for determining whether current or
proposed transportation operations by air constitute private or
common carriage... Operations that constitute common carriage are
required to be conducted under Federal Aviation Regulations (FAR)
Parts 121 or 135. Private carriage may be conducted under FAR
Parts 125 or 91, Subpart D.! Operations conducted under FAR
Section 91.181,2 which permits certain charges to be made, may also
be subject to these guidelines, particularly the “time sharing”
provisions of FAR Section 91.181(c)(1).3 It should also be noted that
lease agreements entered into under FAR Section 91.181 are subject
to FAR Section 91.54%, “Truth in leasing clause requirement (sic) in
leases and conditional sales contracts.”

% % %

3. BACKGROUND. “Common carriage” and “private carriage” are
common law terms. The federal Aviation Act of 1958 uses the term
“common carriage” but does not define it. It therefore was
determined that guidelines giving general explanations of the terms

“common carriage” and its opposite, “private carriage” would be
helpful.

4. GUIDELINES. A carrier becomes a common carrier when it
“holds itself out” to the public, or to a segment of the public, as
willing to furnish transportation within the limits of its facilities to
any person who wants it. Absence of tariffs or rate schedules,
transportation only pursuant to separately negotiated contracts, or
occasional refusals to transport, are not conclusive proof that a
carrier is not a common carrier. There are four elements in defining
a common carrier: (1) a holding out of a willingness to (2) transport
persons or property (3) from place to place (4) for compensation.

! The regulations dealing with flight operations of large multiengine aircraft are presently found
at 14 C.F.R. §91.501, Subpart F.

2 What was 14 C.F.R. §91.181 is now codified at 14 C.F.R. §91.501, Subpart F.

> What was codified at 14 C.F.R. §91.181(c)(1) is now codified at 14 C.F.R. §91.501(c)(1).

4 What was codified at 14 C.F.R. §91.54 is now codified at 14 C.F.R. §91.23.
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This “holding out” which makes a person a common carrier can be
done in many ways, and it does not matter how it is done.

a. Signs and advertising are the most direct means of “holding out”
but are not the only ones.

b. A “holding out” may be accomplished through the actions of
agents, agencies, or salesmen who may, themselves, procure

passenger traffic from the general public and collect them into
groups to be carried by the operator...

I11.

A REVIEW AND ANALYSIS OF CASES DEALING WITH “HOLDING OUT,”
“COMMON CARRIAGE,” AND “OPERATIONAL CONTROL”

A. Woolsey v. National Transportation Safety Board, Elucidates the Meaning of
Common Carriage
Woolsey v. N.T.S.B., 993 F. 2d 516 (5" Cir. 1993), will inform the practitioner on the

9 ¢¢

concepts of “holding out,” “common carriage”, and “operational control.” Woolsey appealed an
order revoking his commercial pilot certificate based upon alleged violations of 14 C.F.R. Part
135. He was the president of Prestige Touring, Inc. (“PTI”), a small air carrier that specialized in
transporting musicians.® Prior to entering into an agreement to provide air transportation to Reba
McEntire, PTI marketed primarily to rock musicians with whom it had at least 25 contracts.®
Woolsey sent an information package to Reba McEntire’s manager (her husband) and engaged in
self-promotion with a major periodical read by musicians.” After sending a press kit to McEntire’s

manager, an agreement was negotiated on behalf of Reba’s Business, Inc. whereby PTI would

provide air transportation to McEntire and her entourage for a minimum number of hour of flight

S993 F.2d at 517.
6 Id.
T1d.



time per year.® The aircraft was painted with Reba McEntire’s name and that of her son, Shelby
Blackstock, and the aircraft would depart with McEntire and her entourage from Gallatin,
Tennessee as opposed to Nashville.” Woolsey was alleged to have served as pilot-in-command of
fifty-three flights for compensation without meeting the training and examination requirements of
Part 135. 19 He was also alleged to have intentionally shut down an engine during flight in order
to avoid stopping for fuel.!!

Over objection, Woolsey’s advertisement in a magazine entitled Performance
International was admitted even though Woolsey argued it was irrelevant.!? The court referred to
the definition of “common carrier” in FAA Advisory Circular No. 120-12A noting, “...the crucial
determination in assessing the status of a carrier is whether the carrier has held itself out to the
public or to a definable segment of the public as being willing to transport for hire,
indiscriminately.!® It was Woolsey’s position that he did not provide air transportation to everyone
but “only to those with whom [he] saw fit to contract, as a private or contract carrier...”'* Rejecting
Woolsey’s argument that he had not engaged in common carriage, the court noted, “[t]he existence
of a contract negotiated for a special price does not alone suffice to make the carrier a private

carrier.”!?

81d.

o 1d.

107d. at 518.

' Jd at 518.

12 J1d. at 520 - 521.
13 Id. at 523.

14 1d. at 522.

15 Id. at 524.



After failing in his attempt to persuade the court that common carriage was not involved,
Woolsey maintained his arrangement with Reba McEntire was a time-sharing agreement under 14
C.F.R. §91.501(c)(1), an argument the court rejected noting:

...the objective conduct of PTI, holding out its services to the music
industry and actually serving scores of different musicians, makes
PTI’s operation subject to F.A.R. Part 135. The subjective intentions
of Woolsey are not controlling. It is the objective conduct of himself
and his corporation which bring their actions under F.A.R. Part 135.
Las Vegas Hacienda, 298 F. 2d at 434...'6
The United States Court of Appeals for the Fifth Circuit affirmed the Order revoking

Woolsey’s commercial airman certificate.!”

B. United States v. King, Underscores the Point That in Litigating Dry Leases, The Court
Will Look at The Substance of the Procedures Rather Than the Documents

In United States v. King,'®the United States Government brought an action against Michael
King and others to recover a civil penalty for King’s operation of 14 flights which were alleged to
be in violation of Part 135.! While King’s aircraft rental company, Ascent Aviation Solutions,
LLC entered into a dry lease agreement with a Mr. Williams, the Court, on the evidence before it,
concluded that the Government “failed to submit evidence sufficient to demonstrate that
Defendants acted as common carriers.”?°
While the aircraft dry lease contained an “operational control” provision indicating that

Williams, the Lessee would have operational control?! the court listed the seven elements of

operational control set out in FAA Advisory Circular AC 91-37B and concluded, after considering

16 1d. at 525.

71d.

18 United States v. King, 524 F. Supp. 3d 668 (S. D. Tex. 2020).
191d. at 672.

20 Id. at 676 citing Woolsey, 993 F. 2d at 524 N32

21 Id. at 676.



the testimony of King as opposed to the testimony of Williams, that there was a material question
of fact for the jury as to who exercised operational control over the aircraft.?? Accordingly, the
trial court denied the defendant’s motion for summary judgment on the issue of operational
control.? In denying the defendants’ motion for summary judgment on the issue of operational
control, the court noted:
Operational control is ‘the exercise of authority over

initiating, conducting or terminating a flight.” 14 C.F.R. §1.1. In

examining operational control, the Court “looks beyond the words

of a lease to the real world circumstances of the flight.” Decruz, 751

F. App’x at 5; See also, Landy, 705 F. 2d at 631 (“[C]ourts have

looked beyond the form of contractual agreements to the substance

of actual aircraft operations, sanctioning those who effectively

operate an aircraft for compensation or hire in violation of FAA

Safety Regulations.”) ...%*

The holding of the court in King makes it clear that if the evidence is in dispute about who
actually exercised operational control over the flight in light of the seven considerations listed in
AC 91-34B, a material question of fact may be presented with respect to whether the lease was
actually a wet lease with the lessor exercising operational control or a dry lease with the lessee

exercising operational control.?®

C. Decruz v. Ellwell, The Court Looks Beyond the Words in The Dry Lease to Ascertain
The Reality of Aircraft Operations

Decruz v. Ellwell *® illustrates the point that courts will look beyond the language in the
dry lease agreement to determine how the aircraft was actually operated in evaluating whether a

violation of Part 135 took place. Decruz owned Decruz Enterprises and also JAP Leasing but

2 1d. at 677.

B 1d.

24 Id. at 674-675.

B Id. at 677.

26 Decruz v. Ellwell, 751 Fed. App’x 1 (D. C. Cir. 2018).
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transferred his interest in the latter to his sister, Fidelis Champion, before presented a so-called
“dry lease agreement” to a Mr. Webster for execution with the name of Decruz’s sister as the
signatory lessor.?” In terms of whether there had been a “holding out”, the court noted:

Under settled agency precedent -- which Decruz does not challenge

-- an “expression of willingness to all customers with whom contact

is made that the operator can and will perform the requested service

is sufficient” to constitute holding oneself out as a common carrier.

Advisory Circular 120-12A 94(c); see also, Flytenow, 808 F. 3d at

887. In addition, the Administration’s expert testified that a person

“can hold [herself or himself] out through reputation,” a legal

proposition that Decruz does not dispute. J. A. 627.%

The evidence revealed that (1) Decruz decided which types of airplanes would be
appropriate for the flight, (2) allowed Webster (the Lessee) to only select from plane types that
Decruz designated, (3) single handedly completed the pre-flight planning, (4) determined the
location from which the flight would depart, (5) decided alone if the weather conditions were safe,
(6) purchased fuel and fueled the aircraft, and (7) exercised exclusive responsibility for the
aircraft’s maintenance.?’ Although the lease with Webster was portrayed as a dry lease, the court
rejected that argument and affirmed the order of the National Transportation Safety Board
revoking the airman certificate of Decruz, noting:

...the law, however, is not fooled by mere labels. The operational-
control test looks beyond the words of a lease to the real-world
circumstances of the flight. Id. 996.3, 8.1. And the Board’s

conclusion that the relevant indicia put Decruz in operational control
was well grounded in the record. 3°

27 1d. at 3.

28 Id. at 4.
29 Id. at 5.
3014 at 5.



Decruz v. Ellwell, is consistent with U.S. v. King, to the extent that the courts will look
beyond the language of the dry lease to the realities of how the aircraft is actually operated in
determining whether or not the dry lease really is a dry lease or a “sham dry lease,” i.e., a wet
lease where the lessor exercises operational control.

D. Flytenow, Inc. v. FAA, Online Schemes to Offer Air Transportation Are Still
Common Carriage Even Though Offered Under The Auspices of 14 C.F.R. §61.113.

In Flytenow, Inc. v. FAA,?! the developer of a web-based service through which private
recreational pilots could offer their planned itineraries to passengers willing to share the expenses,
petitioned for review of an FAA letter of interpretation which concluded that such pilots would be
operating as common carrier and would require air carrier certificates. Flytenow challenged the
FAA’s interpretation as arbitrary and capricious.*? The court, commencing its analysis, noted that
commercial pilots are qualified to transport passengers or property for compensation while private
pilots are not.>* There are seven enumerated exceptions to the ban on private pilots receiving
compensation including, intra alia charity events, search and location operations, or aircraft sale
related flights as well as 14 C.F.R. §61.113(c) that permits a private pilot to share the pro rata
portion of the operating expenses of a flight with a passenger, provided those expenses “involve
only fuel, oil, airport expenditures, or rental fees.”** In addition, the court noted, “[t]he pro rata
sharing of expenses is further limited by the FAA’s ‘common-purpose test” which requires private
pilots and their expense-sharing passengers to share a “bona fide common purpose” for their

travel.>> The court examined FAA Advisory Circular AC 120-12A noting the distinction between

31 Flytenow, Inc. v. FAA, 808 F. 3d 882 (D. C. Cir. 2016).
32 Id. at 885.

3 Id. at 885.

34 Id. at 886

3SId.
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“common carriage” and “private carriage,” because the FAA Act of 1958 left those terms
undefined.

The court noted that with regard to the four elements of common carriage, i.e., (1) a holding
out of a willingness to (2) transport persons or property (3) from place to place (4) for
compensation, items 1 and 4 were triggered by the internet transportation scheme sponsored by
Flytenow.?’

In response to requests for legal interpretations from Air Pooler and Flytenow, the FAA
“concluded that pilots offering services on Flytenow.com or AirPooler.com would be engaged in
common carriage as the FAA defines it, which would subject them to Part 119, the more stringent
regulations governing pilots in air commerce.”*® The FAA concluded that the “holding out”
element of common carriage was satisfied by the online service to post specific flights on the
websites.* The FAA reasoned that the websites of AirPooler and Flytenow were “designed to
attract a broad segment of the public interested in transportation by air.”*°

While Flytenow argued that the “common-purpose” prerequisite in 14 C.F.R. §16.113(c)

would preclude a finding of common carriage, the court disagreed, declaring:

The common-purpose test has no bearing on whether compensation
in the form of passengers’ expense sharing, together with holding
out to the general public, tends to show that a private pilot is
operating as a common carrier.*!

36 Id. at 886.
37 Id. at 887.
38 Id. at 887.
39 Id. at 888.
40 1d. at 888.
41 1d. at 891.
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Flytenow sought to counter the argument that pilots participating in the program would be
engaged in common carriage with an interpretation rendered by Loretta E. Alkalay, Regional
Counsel in which she concluded “...a private pilot may generally hold herself out as providing
flights on an expense-sharing basis and remain in compliance with Part 119...”*> The court
rejected Flytenow’s reliance on the Alkaly interpretation noting that the speech of a mid-level
official in an agency is not “fair and considered judgment” that can be thought as authoritative in
developing government policy.* The court further rejected an argument by Flytenow maintaining
that there was an equal protection issue presented in the Agency’s legal interpretation to the extent
that while wide audience offerings were prohibited by the Agency’s interpretation, limited
offerings would still be allowed.**

The net effect of Flytenow is that web-based programs offering air transportation under the
auspices of the exemption contained in 14 C.F.R. §61.113(c) will be viewed as offering “common
carriage” and engaging in air transportation requiring an air carrier certificate.

Iv.
CONCLUSION

It is the author’s hope that this article has fostered a sense of inquiry and interest in legal
practitioners for concepts of “common carriage,” “holding out,” and “operational control” which
play such important roles in analyzing the bona fides of aircraft dry lease agreements. The seven
components of “operational control” discussed in FAA Advisory Circular AC 91-37B are crucial
in analyzing any structure whereby an aircraft lessee purports to assume operational control over

an aircraft.

21d. 891.
$Id.
4 Id. at 895.
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As noted in Decruz, the court will “not [be] fooled by mere labels.*> Objective conduct,
not mere words, determine whether a lessee under an aircraft dry lease agreement exercises
“operational control.”*®

Whether an operator has held out a willingness to provide air transportation to a definable
segment of the public will depend upon the facts presented in each circumstance.*’

A private pilot’s limited authority to share expenses as provided in 14 C.F.R. §61.113(c)
on a flight where there exists a common purpose will not facilitate a broad based scheme to provide
common carriage.*

Perhaps this article will serve the desired purpose of decreasing the area of uncertainty in

this area of the law.
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4 Decruz, 751 Fed. App’x at 5.

4 U.S. v King, supra at 673.

4T Woolsey v. NTSB, supra at 523-524.
4 Flytenow, Inc. v. FAA, supra.
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