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THE DEARTH OF CASE LAW CONCERNING 14 C.F.R. §91.113(g)

FORCING AN AIRCRAFT OFF THE RUNWAY SURFACE
By: Alan Armstrong*
I
INTRODUCTION AND INITIAL OBSERVATION

Recently, I was engaged to represent an airman where there was less than optimal
separation between his aircraft during landing and the aircraft in front of him which had previously
landed. This prompted me to review 14 C.F.R. §91.113(g) forbidding a landing aircraft from
“forc[ing] an aircraft off the runway surface which has already landed and is attempting to make
way for an aircraft on final approach...” As I pondered the matter before me, after practicing law
for nearly 50 years, I can never recall one time where the FAA prosecuted and prevailed in an
action alleging a pilot forced a previous aircraft off a runway in violation of 14 C.F.R. §91.113(g).
It is true that this is a fairly obscure and limited area of the law. Consequently, this article may not
be of broad interest. Nevertheless, because of the unique issues, I thought my findings might be of

interest.

Before we begin our deep dive into the case law, let us first reflect on the provisions of 14

C.F.R. §91.113(g) which provides:

Aircraft, while on final approach to land or while landing, have the
right-of-way over other aircraft in flight or operating on the surface,
except that they shall not take advantage of this rule to force an
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aircraft off the runway surface which has already landed and is
attempting to make way for an aircraft on final approach. When two
or more aircraft are approaching an airport for the purpose of
landing, the aircraft at the lower altitude has the right-of-way, but it
shall not take advantage of this rule to cut in front of another which
is on final approach to land or to overtake that aircratft.

To be clear, the author is not suggesting there is no case law finding a violation of 14 C.F.R.
§91.113(g). Rather, there appears to be no case ever decided where a landing aircraft has forced
the aircraft in front of it off the runway surface. Now, with your indulgence, we will review the

cases I discovered in my research.

I1.
A. REVIEW OF APPLICABLE CASE LAW
A. Adm’rv. Anderson
In Adm’r v. Anderson, 1991 WL 348478 (N. T. S. B.), a Piper Navajo was on Runway 19
and preparing to depart with its landing light on. Dr. Anderson, who was flying left downwind
for Runway 01 assumed, incorrectly, that the Navajo would remain on the runway while he
accomplished his landing. Unbeknownst to Dr. Anderson, an occupant of the Navajo was FAA
Inspector Reynolds. Rather than execute a go-around, Dr. Anderson decided to land on the
extreme left side of the runway, coming in very close physical proximity to the Navajo. Dr.
Anderson was charged with violations of 14 C.F.R. §91.113(a) [careless or reckless operation
of an aircraft] and 14 C.F.R. §91.111(a) [operating an aircraft so close to another aircraft as to
create a collision hazard]. Judge Fowler sustained findings of those violations ordering a 60-
day suspension of Dr. Anderson’s certificate observing:
So that, ladies and gentlemen, what we have here is an exercise of
poor judgment, which is why so many pilots, as Ms. O’Connor and
Mr. Molumphy could tell you, we have pilots with thousands of
hours. There is no question about their skill and knowledge as a

pilot, but in a given moment, they don’t exercise the care and
responsibility and judgment of a prudent pilot. The next thing you



B.

know, they are facing a charge with a suspension or revocation by
the FAA.

Id. at 3. Interestingly, there was no allegation in Anderson of a violation of 14 C.F.R.
§91.113(g).
Adm’r v. Habelman
In Adm’r v. Hableman, N.T.S.B. Order No. EA-4714 (N.T.S.B.), 1998 WL 754946,
Hableman appealed a 90-suspension of his airman certificate in an initial decision issued by
Judge Mullins. On the date in question, Hableman was the Pilot in Command of a Piper PA-
32300 departing Runway 14 at the Montgomery County Airport while a Bellanca Viking was
landing on Runway 19. During takeoff, Hableman’s Piper collided with the Bellanca Viking
during daylight hours and visual meteorological conditions prevailed. In affirming the order of

suspension, the NTSB declared, inter alia:

Many of the arguments raised in Respondent’s brief are either
irrelevant to the issue before us or dependent upon facts not proved
in the record. For example, Respondent devotes much of his brief to
arguing that the Bellanca pilot violated various FARs but our review
is limited to whether the record supports a conclusion that
Respondent violated §91.113(g). We also interpret Respondent’s
brief to reflect the disagreement with the law judge’s assessment of
evidence, but this too, is unavailing. Respondent demonstrates no
error in the law judge’s findings or conclusions, and we find no
reason to disturb them. Respondent failed to give way to a landing
aircraft, and absent circumstances not shown here, that would
exonerate him from culpability, we must conclude a violation of
§91.113(9) (sic) has been established.

Id. at 1. While it is true there was a finding of a violation of §91.113(g), there was no evidence
under the regulation that Respondent was landing behind the Bellanca Viking and forced the

Bellanca Viking off the runway surface.

1 Obviously, the reference to §91.113(9) is a typographical error and was intended to be §91.113(g).
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Adm’r v. Bruington

In Adm’r v. Bruington, N.T.S.B. Order No. EA-5335 (N.T.S.B.), 2007 WL 3276792, the
airman was a commercial pilot charged with violations of 14 C.F.R. §§91.111(a) [operations
so close as to create a collision hazard], 91.113(f) [overtaking aircraft and right of way],
91.113(g) [forcing aircraft off runway], 91.13(a) [careless or reckless operation], 105.17(a)
[parachuting through a cloud], 105.17(b) [parachuting in reduced visibility], 105.5 [parachute
operations creating a hazard]. As one might anticipate, Bruington elected to proceed pro se and
failed to file a timely answer to the Complaint. The result was that the FAA filed a motion for
an order deeming the allegations in the complaint admitted, and the motion was granted. In
effected Bruington lost by default because of his failure to follow appropriate legal procedures
and the NTSB affirmed violations of inter alia, 91.113(g). The significance of Bruington is
that like Hableman, we do have a finding of a violation of §91.113(g). However, the finding
was made as a consequence of what was effectively a default in the posture of the case, and
the record does not indicate that Bruington landed and forced an aircraft ahead of him off the
runway surface.
Adm’r v. Furline
In Adm’r v. Furline, N.T.S.B. Order No. EA-5228 (N.T.S.B.), 2006 WL 2679755, the NTSB
affirmed an order suspending Respondent’s airman certificate for 180 days based upon findings
by Judge Fowler that Respondent had violated 14 C.F.R. §§91.111(a) [collision hazard],
91.113(b) [see and avoid], 91.113(f) [overtaking], 91.13(a) [careless or reckless operation]. /d.
at 1. There was no contention that Respondent had violated §91.113(g).

A review of the facts suggests that this was a fairly “sporty” event. The Respondent was

administering a biennial flight review to Berardinelli at the Rostraver Airport in Pennsylvania.



Berardinelli was in the left seat at the flight controls in a Cessna 177 Cardinal. The Cardinal
was on the downwind leg while a Cessna 182 was on final approach. The occupants of the
Cessna 182 were FAA Inspector Vejlstrup and Certified Flight Instructor Applicant Landau. /d.
The pilot of the Cessna 182 performed a soft field landing and required more runway than
otherwise would have been employed. The aircraft failed to turn off the active runway until
about 2,400 feet down a 4,000 foot runway. When I say “sporty,” it really does look interesting.
Apparently, the Cardinal crossed the runway threshold 1,000 feet behind the Cessna 182. The
Cardinal was in a full flap configuration and Berardinelli was at the controls which were taken
over by the Respondent. Rather than fly straight ahead and over the Cessna 182, Respondent
made an abrupt bank to the right, overflew the Cessna 182 and came laterally within one
wingspan (approximately 35 feet) of the Cessna 182. The Agency Inspector and Flight
Instructor Applicant believed Respondent had deliberately “buzzed” them in retribution for
their delayed act of vacating the runway surface.

The Board affirmed violations of all the regulations described above. However, there was
no charge of a violation of §91.113(g). Although the Respondent maintained he took the flight
controls as a precautionary measure, the Board took the view that Respondent created an
emergency of his own making. Id. at 2.

E. Reliance Nat’l Ins. Co. v. Great Lakes Aviation, Ltd.

In Reliance Nat’l Ins. Co. v. Great Lakes Aviation, Ltd., 2007 WL 1498851, Neil Reinwald
was the pilot in command of a King Air that departed from Runway 04 and collided with United
Express Flight 5925. Id. at 1. The collision occurred on the ground at the intersection of two
runways, and 10 passengers and 2 crew members aboard Flight 5925 and 2 other occupants

aboard the King Air were killed. /d. There were no air traffic control facilities on the field.



There were no malfunctions in either aircraft. Weather was not a factor. Visibility was not an
issue. /d. At the time of the collision, United Flight 5925 was completing its landing roll on
Runway 13 while the King Air was taking off from Runway 04. Prior to landing, a pilot in the
United Flight had announced the intention to land on Runway 13. The United Flight was
inbound to the airport with its landing lights on and clearly visible from the cockpit of the King
Air. Id. Reinwald knew or should have known that a takeoff was too dangerous to attempt
when he decided to begin the takeoff roll from Runway 04. /d.

Rita Winkelmann, Executrix of the Estate of Laura Brooks, Deceased, made claim that Neil
Reinwald’s negligence caused the crash making his estate liable in tort to the passengers’
representatives. /d. Neil Reinwald’s estate was an insured under a Reliance policy.

The trial court sustained Winkelmann’s motion for summary judgment finding that
Reinwald violated §91.113(g) noting:

...Neil Reinwald should have elected to delay his takeoff until after
the United Express aircraft landed and was safely out of the way. In
choosing to take off when he did, Reinwald was also guilty of
careless and reckless operation in violation of §91.13 of the Federal
Aviation Regulations. The cockpit voice recorder transcript
establishes that Reinwald negligently failed to state his intentions or
make certain Laura Brooks, who was the other individual on the
King Air, responded to the question that Flight 5925 asked
approximately one mile before the collision. The main cause of the
crash was Reinwald’s negligence in deciding to take off when the
United Flight was on short final approach to an intersecting runway.
Id. at?2.
While it is true that the trial court judge in Reliance found a violation of §91.113(g), once

again, this is not a fact pattern where the landing aircraft forced the aircraft in front of it off the

runway surface.
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CONCLUSION

While there appears to be, based upon my research to date, no case where it has been proven
a landing aircraft forced an aircraft ahead of it off the runway, the FAA, in an enforcement case,
will have other charges that can be made against an errant pilot who gets too close to the aircraft
in front of him while on final approach to landing. Successful avenues of attack will consist of
violations of 14 C.F.R. §91.111(a) [operation so close to another aircraft as to create a collision
hazard]; 14 C.F.R. §91.111(b) [formation flight]; and 14 C.F.R. §91.13(a) [careless or reckless
operation of an aircraft] that can serve as a stand-alone violation under the Board precedent of

Adm’r v. Murphy, N.T.S.B. Order No. EA-3935 (1993).

If anyone has reason to believe the author of this article is incorrect, and there is reported
case law either in federal court, before the NTSB or any other tribunal where a landing aircraft has
forced the aircraft in front of it off the active runway in violation of §91.113(g), the author would

appreciate being provided a citation to that case or legal authority.
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