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I.
INTRODUCTION

How many times have we read in briefs, trial court orders, or in our own submissions to
the court that include discussions about express preemption, field preemption, and conflict
preemption? Aviation litigators argue preemption very frequently. A subset and related element to
preemption is an unreasonable burden on interstate commerce. We know under Article VI to the
Constitution of the United States of America that the laws of the United States are the supreme law
of the land. We further understand that Article I, Section 8, Clause 13 gives Congress the authority
to regulate commerce. While the author has read on numerous occasions the Supreme Court
decision in City of Burbank v. Lockheed Air Terminal, Inc., 411 U. S. 624 (1973), I thought it would
be interesting to review the trial court decision in Lockheed Air Terminal, Inc. v. City of Burbank,
318 F. Supp. 914 (C. D. Cal. 1970). A careful reading of the order of District Judge Crary in the
case that was the genesis of a holding that matured into the Supreme Court’s decision afforded
insight and greater appreciation for the tenants that support federal preemption and arguments that

state regulations or laws unreasonably burden interstate commerce. Consequently, if you permit
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me, we will revisit the decision of Judge Crary in Lockheed Air Terminal, Inc., v. City of Burbank,

supra.

I1.

THE EFFECTED PARTIES AND PARTICIPANTS IN THE LITIGATION

Originally, there were two plaintiffs in Lockheed Air Terminal. The first was Lockheed Air
Terminal, Inc., a Delaware corporation that owned and operated Hollywood-Burbank Airport
(KHBA). The second original plaintiff was Pacific Southwest Airlines, which was a corporation
organized under the laws of California and doing business in Los Angeles. The Air Transportation
Association of America (ATA) intervened as a plaintiff representing 32 members which was
virtually all the United States scheduled air carriers at the time. Additionally, an amicus brief was
filed by the United States on behalf of the Federal Aviation Administration.

The Defendants were the City of Burbank, a municipal corporation in Los Angeles County,
California, the Mayor of the City, the Vice-Mayor of the City, a host of elected councilmen, the
city attorney, and the Chief of Police of the City of Burbank. The Hollywood-Burbank Airport
occupied approximately 535 acres, of which 128 acres were owned by the United States
Government. The airport lay primarily in the city of Burbank and partially in the city of Los
Angeles. The City of Burbank California had a population of 95,000 people at the time the case
originated in Federal District Court where the Plaintiffs sought injunctive relief with respect to
Burbank Municipal Code §20-32.1 which provided:

(a) Pure Jets Prohibited from Taking Off Between 11:00 P.M. and 7:00 A.M.
It shall be unlawful for any person at the controls of a Pure Jet Aircraft to take off from the
Hollywood-Burbank Airport between 11:00 P.M. of one day and 7:00 A.M. the next day.

(b) Airport Operator Prohibited from Allowing Take-Offs.



It shall be unlawful for the operator of the Hollywood-Burbank Airport to allow a pure jet
aircraft to take off from said airport between 11:00 P.M. of one day and 7:00 A.M. the next

day.

318 F. Supp. At 916-17. As part and parcel of Judge Crary’s order granting injunctive relief, he
noted:

The Defendant officials of the City of Burbank have publicly
announced their intention to enforce the curfew ordinance.

Id. at 917. Judge Crary further noted that Pacific Southwest Airlines held a certificate of public
convenience and necessity from the California Public Utilities Commission and also held an air
carrier operator certificate issued by the Federal Aviation Administration. /d. at 917. The
operations specifications issued to Pacific Southwest Airlines allowed it to engage in regularly

scheduled air carrier operations that included uses at the Hollywood-Burbank Airport. /d.

Judge Crary did a good job of explaining how aircraft operate at airports with control
towers and approach control and engaged in a discussion about the necessity of receiving
clearances from air traffic control and complying with those clearances as well as explaining the
runway orientation of the four runways of the airport, Runway 7/25 and Runway 33/13. Id. at 919-
20. He further noted that jet aircraft were required to maintain an altitude of at least 1,500 feet

above the airport surface until a descent was required for landing. /d. at 920.

Historically, Pacific Southwest Airlines had operated a flight departing from Hollywood-
Burbank Airport to San Diego Airport departing at 11:30 p.m. each Sunday night. Id. at 920.
Despite the passage of the ordinance, the City of Burbank had permitted Pacific Southwest Airlines
to operate a Monday through Friday flight departing Hollywood-Burbank Airport at 6:40 a.m.

destined for Palmdale, California. /d.



I11.

A REVIEW OF THE ARGUMENTS MADE BY THE PLAINTIFFS

The Plaintiffs argued that the City of Burbank ordinance was invalid for three reasons. The
first reason was that the field had been occupied by federal statutes that precluded the promulgation
of the ordinance. The second argument was that the ordinance conflicted with federal laws and
regulations. The third and final argument was that the ordinance was an unreasonable burden on

interstate commerce.

In response, the City of Burbank took the position that the ordinance was nothing more
than a land use regulation and that it could control Lockheed’s use of the airport with respect to its
land use. /d. The City of Burbank maintained that its ordinance was reasonable because it only had
an effect on flights out of Hollywood-Burbank Airport during curfew hours and only on intrastate
carrier operations. /d. It further noted that the operations that Pacific Southwest Airlines was
allowed to engage in by virtue of the authorization from the California Public Utilities Commission

were intrastate. /d.

IV.

THE COURT’S PRONOUNCEMENT AND ANALYSIS

Judge Crary, relying on Senate Report 1811 of the 1958 FAA Act, noted that one of the

reasons for the creation of the FAA was expressed as follows:

The present legislation proposes to clear away this ambiguity
[airspace allocation] once and for all by vesting unquestionable
authority for all aspects of airspace management in the
Administrator of the new Agency.

Id. at 921.



While the City of Burbank relied upon Huron Portland Cement Co. v. Detroit, 362 U.S.
440,80 S. Ct. 813,4 L. Ed. 2d 852 (1959), where the Supreme Court found that a Detroit ordinance
involving smoke abatement was valid, Judge Crary noted he would decide whether the ordinance

imposed an unreasonable burden on interstate commerce. Id. at 922.

Another case decided by Judge Crary in his analysis was Napier v. Atlantic Coast Line
Railroad Co., 272 U.S. 605, 47 S. Ct. 207, 71 L. Ed. 432 (1926), where a Georgia statute required
curtains and automatic firebox doors on locomotives while the regulations of Interstate Commerce
Commission did not require such protections. Id. at 922. The net effect was that the Georgia statute
was preempted, because the federal government had evidenced its intention to occupy the field.
Id. at 922. Judge Crary noted there were three elements to consider in a preemption argument. The
first question was whether “[t]he scheme of federal regulation may be so pervasive as to make
reasonable the inference that congress left no room for the states to supplement it.” The second
question was whether “...the Act of Congress may touch a field in which the federal interest is so
dominant that the federal system will be assumed to preclude enforcement of state laws on the
subject. Id. at 922. The final and third consideration of Judge Crary and his analysis was whether
“...the state policy may produce a result inconsistent with the objective of the federal statute.”
These three standards appear to be more or less expressions of (1) express preemption, (2) field

preemption, and (3) conflict preemption.

To the extent that field preemption was a significant element in his analysis, Judge Crary
noted:

From the broad scope of federal statutes and regulations governing
and controlling the use of airspace and of air traffic, it would appear
that Congress intended to centralize full and dominant control of the
navigable airspace in the Federal Government so as to provide for
its safe and most efficient use.



Id. at 925.

Considering conflict preemption as a basis for his analysis, Judge Crary, relying upon
American Airlines, Inc. v. Town of Hempstead, 272 F. Supp. 226, (D.C., E.D. N.Y. 1967) noted:
“local noise control legislation limiting permissible noise level of an overflying aircraft has

recently been struck down because it conflicted with Federal regulation of air traffic.”

In addition to considering conflict preemption in his analysis, Judge Crary also commented
on the implications of improper burdens on interstate commerce when he noted: “In viewing the
effect of the [Burbank ordinance] with respect to preemption and the Commerce Clause issues, it

appears that the Ordinance should be considered from a national level.” Id. at 926.

Continuing in his analysis, Judge Crary relied upon three central concepts for finding that
the City of Burbank ordinance should be enjoined from enforcement, these concepts being field

preemption, conflict preemption, and undue burdens on interstate commerce. /d. at 926-927.

With regard to the concept of field preemption, Judge Crary noted:

The Federal regulation of air navigation and air traffic is so complete
that it leaves no room for local legislation as the Hempstead
ordinance. Id. at 926.!

Next, and again quoting from American Airlines v. Hempstead, supra, Judge Crary noted:

Local initiative in noise control of aviation is inherently an effort to
regulate a consequence while disclaiming regulation of the cause. It
cannot coexist with a comprehensive system of federal regulation of
aircraft manufacture (through certificates of airworthiness) and
federal regulation of air navigation and air traffic.

1d. at 926.

! Obviously, in making reference to the Hempstead ordinance, Judge Crary was referring to
American Airlines, Inc. v. Town of Hempstead, 272 F. Supp. 226 (D.C., E.D., N.Y., 1967).



Finally, with regard to the undue impact on interstate commerce, Judge Crary noted that
the net effect of validating the City of Burbank ordinance would be to restrict flight operations of
aircraft to only 12 hours per day, the result of which would necessitate the airlines purchasing more

airplanes, erecting additional maintenance facilities, and dramatically increasing operational costs.

Id. at 927.
V.
CONCLUSION

The decision of Judge Crary in Lockheed Air Terminal, Inc. v. City of Burbank, supra is a
meaningful exposition on the tenants of preemption and undue burdens on interstate commerce.
In rendering his decision, Judge Crary laid the groundwork for Justice Douglas who authored his
landmark opinion in City of Burbank v. Lockheed Air Terminal, Inc., supra. It is gratifying to go
back in history and read early cases which served as the foundation for the development of the

law as we know it today.

Copyright 2026. Alan Armstrong
All Rights Reserved.



